
Inclusionary Housing in California and New Jersey 109Housing Policy Debate • Volume 8, Issue 1 109
© Fannie Mae Foundation 1997. All Rights Reserved.

Inclusionary Housing in California and
New Jersey: A Comparative Analysis

Nico Calavita
San Diego State University

Kenneth Grimes
Wiltshire Community Council

Alan Mallach
City of Trenton, New Jersey

Abstract

Many people have argued that inclusionary housing (IH) is a desirable land
use strategy to address lower-income housing needs and to further the geo-
graphic dispersal of the lower-income population. In an attempt to evaluate
the effectiveness of IH, this article examines the experiences of New Jersey
and California, two states where IH has been applied frequently over an
extended period.

While the concept of regional “fair share” is central to both states’ experiences,
the origins of the programs, their applications, and their evolutions are quite
dissimilar. IH originated in New Jersey from the famous Mount Laurel cases
and in California from housing affordability crises and a legislatively man-
dated housing element. The experiences of both states indicate that IH can
and should be part of an overall affordable housing strategy but that it is
unlikely to become the core of such a strategy.
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Introduction

Increasing scholarly attention is being focused on the role that
residential segregation plays in creating an urban underclass
and in intensifying the income gap between the upper and lower
strata in American society. There is widespread agreement that
the disappearance of manufacturing jobs in the cities, coupled
with the isolation of people in the inner city from the job market
and the higher living standards of the suburbs, creates condi-
tions of “hypersegregation,” hopelessness, and despair (Dolbeare
1989; Goldsmith and Blakely 1992; Massey and Denton 1993).
To counter this trend, the U.S. Department of Housing and
Urban Development (HUD) has implemented various residential
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mobility programs, such as the Moving to Opportunity for Fair
Housing demonstration, that help low-income families move to
healthier communities (Cisneros 1995; Goering et al. 1995; HUD
1996). Similarly, a number of state-level initiatives have sought
to address this concern. In addition to those in New Jersey and
California, discussed in detail in this article, it is worth noting
the pioneering Massachusetts Zoning Appeal Law, popularly
known as the “anti-snob zoning” law, which provided affirmative
remedies for developers seeking to build affordable housing in
communities that had failed to produce their “fair share” of such
housing, and the requirement established within state planning
laws in Oregon and Florida that municipalities adopt affordable
housing plans.

While affordable housing plans may offer a variety of means for
fostering suburban integration, many of these have depended
largely on the availability of public sector subsidies, including
the HUD residential mobility programs; this dependence raises
serious questions about their future effectiveness or utility. In a
climate in which public sector subsidies are limited and market-
based solutions are actively sought, a different approach to
fostering residential integration, known as inclusionary housing
(IH), is emerging.

Inclusionary housing is the term most frequently used to de-
scribe a wide variety of techniques that link construction of low-
and moderate-income housing to construction of housing for the
marketplace, generally by including lower-income units in an
otherwise market-driven development. The principal objective of
IH is not only to increase the supply of affordable housing, but to
do so in a manner that fosters greater economic and racial resi-
dential integration. As such, it is arguably more effective than
many alternative strategies: The construction of federally subsi-
dized housing projects under the former Section 236 or Section 8
programs in the suburbs, while fostering integration at the
macroscale, can be legitimately criticized for creating miniature,
and often isolated, low-income enclaves within suburbia.

Although IH offers a strategy for creating affordable housing
independent of the unpredictable availability and uncertain
future of public sector subsidy, it does contain its own uncertain-
ties. As a strategy that is simultaneously market driven and
subject to the vagaries of local and state political conditions, it is
susceptible to pressure from both directions. While it can be an
appealing political strategy, particularly in a strong market
environment, for those seeking to achieve lower-income housing
goals without substantial public investment, that appeal may
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not be permanent; as will be discussed below, where market
declines increase developer resistance to IH, political support
can be fleeting in the absence of a strong countervailing constitu-
ency for affordable housing.

As with other examples of planning or development terminology,
the term inclusionary housing is used in a variety of ways and a
variety of contexts. Housing linkage, for example—a strategy
under which the developers of commercial properties are re-
quired to contribute to housing trust funds or to participate in
the development of off-site affordable housing—is often charac-
terized as a form of IH but will not be addressed here. Similarly,
although IH has applications in some urban areas—particularly
in the form of “80:20” rental projects financed through tax-
exempt bonds, which have been widely used in New York City,
parts of Massachusetts, and elsewhere—this article focuses on
its application in developing suburban areas, where IH provides
otherwise unavailable housing opportunities in such communi-
ties for lower-income households. By fostering economic and
racial integration in the suburbs, IH gives lower-income house-
holds access to better jobs and educational opportunities, thus
helping to break the cycle of poverty in which many inner-city
residents, particularly minorities, are trapped (Cisneros 1995;
Downs 1973; Franklin, Falk, and Levin 1974; Gans 1961; Massey
and Denton 1993; Orfield 1985; Rosenbaum 1993).

Although it is only in New Jersey and California that IH has
become a significant element in the provision of affordable hous-
ing on a statewide level, IH is not unique to those states. Indeed,
some of the first IH initiatives in the United States arose in
Virginia and Maryland. A promising effort initiated in the late
1960s by Fairfax County, Virginia, was nipped in the bud by a
1973 decision by the state supreme court, Board of Supervisors
of Fairfax County et al. v. DeGroff Enterprises, Inc. (214 VA 235,
198 SE 2d 600), which invalidated the county’s IH ordinance. In
Maryland, however, Montgomery County, through its Moderately
Priced Dwelling Unit program, has maintained what is arguably
the largest IH program of any single local government jurisdic-
tion, resulting in the production of some 10,000 affordable hous-
ing units over a period of nearly 25 years. Scattered examples of
IH can be found elsewhere, including Massachusetts, particu-
larly in the affluent suburbs of Boston. Although the 1991
Britton v. Chester decision of the New Hampshire Supreme Court
(Rockingham No. 89-372) explicitly validated IH as a remedy for
the exclusionary zoning practices of New Hampshire towns, little
housing has yet to come from that judicial mandate.
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In the final analysis, however, only in New Jersey and California
has the experience with IH been both diverse and long-lasting. It
is essential, then, to analyze the experience of these two states to
understand the origins, evolution, degree of success, and pros-
pects for the future of IH. By so doing, it may be possible to
understand why other states have engaged in IH less frequently,
if at all, and which conditions might lead to wider participation.
The origin, context, and evolution of IH in New Jersey and in
California are quite dissimilar, but different political and social
dynamics have led to remarkably analogous outcomes.

IH in New Jersey—although relatively recent, having its impe-
tus in the landmark 1983 Mount Laurel II decision—has gener-
ated considerable visibility and controversy. As a court-inspired
outcome, the New Jersey experience has forced largely unwilling
localities—and a less-than-enthusiastic state—to tackle social
and racial integration and has raised complex questions about
the role of the judiciary in promoting social change (Anglin 1994;
Rosenberg 1991). Since 1985, the New Jersey Council on Afford-
able Housing, acting under the legislative impetus generated by
the Mount Laurel decision, has imposed detailed state regula-
tions governing the scope, character, and salient features of
inclusionary development. While IH is not explicitly required
under New Jersey law, the existence of the “builder’s remedy” in
Mount Laurel and the cost and difficulty of alternative means of
achieving fair-share goals have led to circumstances under which
IH is at the heart of nearly every suburban fair-share plan.

Although California has a state statute establishing a procedure
for setting municipal fair-share goals, enacted in 1980—and
other state laws enacted beginning in 1975 furthering affordable
housing in general and inclusionary development in particular—
it lacks a legislative or judicial mandate equivalent to that of
New Jersey. California localities must have a housing element
certified by the Department of Housing and Community Develop-
ment (HCD), but broad discretion is given to the unit of local
government preparing the housing element. The ultimate deci-
sion to enact IH programs in California is left to each jurisdic-
tion, as are the specific features of those IH programs enacted,
creating a decentralized, ad hoc, and incremental system that is
reflected in the diversity and complexity of its programs.
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Origins of IH in California and New Jersey

California

The impetus for the growth of IH programs in California has
been the housing affordability crisis, which has been a pervasive
presence in the state’s major metropolitan areas since the 1970s,
linked with the increase in growth control and other land use
and planning regulations. Until the 1970s, housing costs in
California were close to the national average; after the recession
of the early 1970s, they skyrocketed (Katz and Rosen 1980). By
1992, the average price of resale housing in California was
approximately 190 percent of the U.S. level, and new housing
was 155 percent of the national average. Between 1970 and
1993, gross rent levels increased 436 percent, and home prices
increased 723 percent. During the same period, the state’s me-
dian household income increased 316 percent (California HCD
1993).1

This rapid increase in housing costs in California is attributable
partly to heavy in-migration in the 1970s and 1980s and partly
to the inability of the housing industry to keep up with demand
(Levy 1991). Another element in the increasing cost of California
housing is the widespread use of development impact fees (DIFs)
charged to new developments to help meet the need for public
facilities. DIFs are unusually high in California, partly because
of the adoption of Proposition 13 in 1978, which limited property
tax revenues, and partly because of a state body of case law on
exactions that offers far more scope to local governments than is
typically found elsewhere. While the national average for all
such fees collected in 1990 was $6,413, developers estimate that
in some California cities the fees for a new home exceed $20,000
(Fulton 1991). While the full amount is not necessarily passed on
to consumers, high fees usually result in higher housing costs.

Growth controls have had a similar effect (Dowall 1984;
Schwartz, Hansen, and Green 1984; Schwartz and Johnston
1981; Tucker 1991). Concerns about a declining quality of life
caused by rapid growth led to the first generation of growth-
control measures implemented in the 1970s, limiting the rate of
development in several bedroom communities clustered around
the San Francisco Bay (Brower, Godschalk, and Porter 1989;

1 It should be mentioned that during the 1990s, housing costs in California
have decreased considerably. For example, prices for existing single-family
homes decreased 5.6 percent in California while they increased 16.4 percent in
the country as a whole.
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California Office of Planning and Research 1980; Reilly 1973).
Residential building caps were established to limit the annual
number of residential building permits. Given the strong de-
mand for housing in those areas, it was feared that restricting
housing development would lead to higher housing costs and
constrain the supply of low- and moderate-income housing
(Lillydahl and Singell 1987).

Public policies favoring affordable housing, however, may be able
to mitigate this impact. Some of the inclusionary programs
analyzed in this study were included as part of growth-limitation
packages to provide low- and moderate-income housing. As a way
to avoid legal challenges to their programs, California cities like
Petaluma and Davis established a system that awarded points to
proposed projects that included affordable units, effectively
giving those projects priority in the allocation of building per-
mits; thus, the first IH programs in California were instituted.

The two programs that have produced the largest number of IH
units were initiated in Irvine and in Orange County in the
1970s. The programs were enacted in response to growth-related
problems and resulting lawsuits that challenged the imbalance
between job growth and the provision of housing, especially
housing affordable to most of the new workers. A 1975 Irvine
lawsuit questioned the adequacy of the environmental impact
report concerning how the rezoning of 2,058 acres to industrial
and commercial development would affect low- and moderate-
income housing needs. This legal challenge led to a settlement
that required the Irvine Company, owner of almost 90 percent of
the developable land in Irvine, to produce 700 units of low- and
moderate-income housing, with the city providing cost offsets
and financing off-site infrastructure, thus inaugurating a “cost-
offset” approach to IH. More important for our purposes, the
legal challenge further highlighted the ongoing need for afford-
able housing and led to the establishment of a voluntary
inclusionary program.

In 1979, Orange County had adopted, in concept, an IH program
at the same time it was facing a lawsuit challenging the county’s
housing element for not being in compliance with state housing
law. The lawsuit, together with a requirement of the Air
Resources Board in Orange County mandating the provision of
affordable housing in the vicinity of new jobs, led to the estab-
lishment of a mandatory inclusionary program in 1979.
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New Jersey

Although the landmark 1975 Mount Laurel decision (Southern
Burlington NAACP et al. v. Township of Mount Laurel, 67 NJ
151) focused on the practices of one suburban township, its
origins lie in the history of blatantly exclusionary practices
characteristic of suburban New Jersey (Haar 1996; Kirp, Dwyer,
and Rosenthal 1995). With that decision, the court found that
zoning, a state police power delegated to local government to
promote the general welfare, was being used to exclude low- and
moderate-income households in violation of the New Jersey
constitution; the court declared that developing municipalities
had the legal obligation to provide their fair share of low- and
moderate-income housing opportunities. While it was a powerful
condemnation of exclusionary zoning practices and a ringing
social policy statement, this decision offered no specific guidance
on how to overcome exclusionary practices. Indeed, rejecting the
trial court order that required Mount Laurel Township to take
specified affirmative steps toward meeting the needs of its lower-
income citizens, the Supreme Court concluded that the township
“should first have full opportunity to itself act without judicial
supervision” and added, “We trust it will do so in the spirit we
have suggested” (Mount Laurel [1975], 67 NJ 192). Not only did
the township fail to do so, but over the next few years, subse-
quent court rulings significantly undermined the powerful doc-
trine enunciated in Mount Laurel.

At the same time, however, other decisions were laying the
groundwork for more constructive remedies to the problems
identified by Mount Laurel, including inclusionary zoning, a
process that eventually led to the Mount Laurel II decision in
January 1983 (Southern Burlington County NAACP et al. v.
Township of Mount Laurel, 92 NJ 158, 456 A.2d 390). Mount
Laurel II stunned observers as much by the vehemence of its
language as by the substance of its findings and conclusions.
While breaking no new doctrinal ground, the 1983 decision
sought to cut through the many barriers to effective relief that
had been raised since the 1975 ruling and to establish a proce-
dure through which, in the court’s words, “the opportunity for
low- and moderate-income housing . . . will be as realistic as
judicial remedies can make it” (92 NJ 214).

Among the most significant elements of the 1983 decision was
the holding that “affirmative governmental devices . . . including
lower-income density bonuses and mandatory set-asides” (92 NJ
217) were required if the opportunity for lower-income housing
was to be a realistic one. That language was coupled with a
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doctrine known as the “builder’s remedy,” under which lower
courts were henceforth instructed to grant zoning relief, and
even building permits, to a builder or landowner who, acting in
good faith, “vindicates the constitutional obligation in Mount
Laurel–type litigation . . . provided that the proposed project
includes an appropriate portion of low- and moderate-income
housing” (92 NJ 218).

The court’s timing was uncanny. The return of economic growth
with the end of the 1980–82 recession, coupled with the decline
in interest rates from the double digits of the late 1970s, un-
leashed a wave of pent-up housing demand. Developers, eager to
move forward after many lean years, quickly sought to take
advantage of the opportunity. After some initial hesitation
prompted by uncertainty over including lower-income units in
their projects—a radical departure from the conventional wis-
dom of real estate development—developers laid siege to the
courtrooms of the three judges the Supreme Court had assigned
to hear Mount Laurel matters and to search for the opportunities
promised by Mount Laurel II.

By the fall of 1984, 90 suits had been brought by developers
seeking builders’ remedies and offering to produce IH. By June
1985, the number had risen to 140 suits against some 70 munici-
palities, including almost every large suburban township in
northern or central New Jersey. In each case, the plaintiff made
clear that it was willing, in return for the opportunity to build, to
dedicate at least 20 percent of the resulting housing units to low-
and moderate-income occupancy pursuant to the strict standards
established by the court. Moderate-income units were to be
affordable to households earning between 50 and 80 percent of
the area median income, and low-income units to households
earning under 50 percent. Moreover, at least half of the units
provided in each community, if not necessarily in each IH devel-
opment, were required to be affordable to households earning
under 50 percent of the area median income. (In California,
instead, low income corresponds to the “moderate” category, and
very low income corresponds to the “low” category of New
Jersey’s standards.)

IH, although not entirely unheard of, was rare in New Jersey
before the 1983 Mount Laurel II decision. Few municipalities
had enacted such ordinances, and in those few, little or no hous-
ing had resulted. Indeed, IH in New Jersey can be seen as almost
a pure artifact of the court’s ruling and of the subsequent enact-
ment of the New Jersey Fair Housing Act by the legislature
in 1985. This is in marked contrast to California, where a
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combination of public and private pressures—but no formal legal
mandate—had created a wide variety of IH programs and initia-
tives starting during the 1970s.

Legal framework

California

California General Plan Law requires that all localities adopt a
general plan containing various mandatory and optional ele-
ments and that the municipality’s zoning and subdivision ordi-
nances be consistent with the general plan. Certain 1975
amendments to the general plan statute required that a housing
element be included in the general plan, a five-year plan that
“shall make adequate provision for the existing and projected
needs of all segments of the community” and identify potential
housing sites “for all income levels” (§65583 of Government
Code). A 1980 amendment provided that each locality create
policies and programs to enable it to meet its “fair share” of
regional lower-income household needs. Both the regional need
and the local share of that need are identified by the regional
council of governments for the locality. In those limited, and
largely rural, parts of California in which no regional council
exists, the allocation is made by HCD.

While HCD has review powers and identifies housing elements
that do not meet state law, it lacks the power to mandate
changes. Certain incentives, however, do exist. Eligibility for
state-administered federal housing programs (such as HOME)
are linked with housing element compliance and provide an
incentive to have a certified housing element, especially for
smaller localities that receive federal funds through the state.
Another incentive for preparing housing elements is the threat of
litigation. Under California General Plan Law, it is possible to
litigate and stop the issuance of building permits until an ap-
proved housing element is produced. A court can also grant a
builder’s remedy similar to that in New Jersey, although such
actions are rare. Actual and threatened litigation—on the part of
the California attorney general in the late 1970s and, more
recently, on the part of housing advocates or builders—has
prompted a number of local governments to obtain state certifi-
cation (Lane 1991).

Nevertheless, even when a locality’s housing element meets state
requirements, there are no mechanisms to ensure that its provi-
sions are implemented. The teeth in the statute are largely



118 Nico Calavita, Kenneth Grimes, and Alan Mallach

procedural, rather than substantive. The Housing Element Law
does not require local governments to build affordable housing.
The result has been a “paper chase” that “focuses on the question
of whether the housing element complies with state law, rather
than the question of whether enough housing is being con-
structed” (Fulton 1991). Among the 527 cities and counties in the
state required to adopt housing elements, the compliance rate at
the end of 1992 was only 19 percent. Starting in 1993, HCD
redoubled its efforts, raising the compliance level to 58 percent
by December 31, 1995 (California HCD 1996).2 It is questionable,
however, whether this increase represents a corresponding
increase in housing opportunities or is instead little more than
the creation of paper documents with little significance for
implementation.

In the absence of a clear state mandate or an overriding govern-
ing structure defining such programs, and in the absence of
strong fiscal incentives and a single compelling court decision,
inclusionary programs in California are adopted locally and
subject to the vagaries of changing local political and economic
conditions.

New Jersey

While many of the suits filed by developers against suburban
municipalities between 1983 and 1985 in the wake of Mount
Laurel II led to negotiated settlements or voluntary compliance,
the process triggered a determined effort by local government to
seek redress from the state legislature and resulted in the New
Jersey Fair Housing Act of 1985 (New Jersey Statutes Annotated
52:27D-301 et seq.). Under the act, the executive branch as-
sumed responsibility for administration of the Mount Laurel
doctrine. An administrative agency, the Council on Affordable
Housing (COAH), was established with the responsibility of
determining the fair-share obligations of all municipalities in the
state and of creating a process of certification for municipalities
that developed fair-share plans acceptable to COAH.

The certification process established by the act, although volun-
tary rather than mandatory, carried with it a substantial
incentive for local government by granting municipalities certi-
fied by COAH protection from exclusionary zoning suits for six

2 There are also 104 localities (20 percent) that have adopted housing elements
that are out of compliance. Twenty-six city and county draft elements are in
compliance with state law. When these are adopted, about 61 percent of
localities will be in compliance with state housing element law.
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years. The municipal fair-share plan was embodied in the hous-
ing element of its master plan. Similar to the mandates of the
California Housing Element Law, the fair-share plan must
contain a determination of present and future fair-share obliga-
tions and must specify land most appropriate for construction of
affordable housing. In contrast to the California provisions that
target only new units, the fair-share plan also mandates an
inventory of “existing stock most suitable for conversion or
rehabilitation into low-income housing.” Furthermore, in con-
trast to California, in New Jersey it is the state itself, through
COAH, that establishes each municipality’s fair-share obligation.
Before certifying a municipal plan, COAH must review the
substance of the plan and determine that it does indeed provide
a realistic opportunity for the construction or rehabilitation of
the fair-share goal.

Since starting work in 1986, in addition to defining municipal
fair-share obligations, COAH has adopted a massive body of
regulations governing nearly every element or program (includ-
ing IH) through which a New Jersey locality might seek to com-
ply with the Mount Laurel mandate. While the fair-share
allocation process is, within limits, tailored to individual munici-
pal characteristics, the one-size-fits-all character of many of the
implementing regulations is arguably unresponsive to the sub-
stantial differences between jurisdictions in economic, environ-
mental, social, and political conditions. It nonetheless offers a
measure of predictability to those municipalities seeking to
address their legal obligations.

Evolution of IH programs in California

The California statute governing housing elements was further
strengthened in 1980 by language mandating that a locality’s
housing needs for all income levels “shall include the locality’s
share of the regional housing need” (Burton 1981). This language
was interpreted by HCD under the Brown administration as an
“obligation imposed by housing element law to zone affirmatively
for regional housing needs” (Burton 1981). HCD prepared a
“Model Inclusionary Housing Ordinance,” which was energeti-
cally promoted by staff as a tool that local jurisdictions could use
to bring their housing element into compliance with state law
(California HCD, Legal Department 1978; Mallach 1984). HCD
advocacy of IH was so strong that the California Association of
Realtors (1991) accused HCD staff of implying that local housing
elements might not be approved unless they contained an
inclusionary program.
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In 1983, with the arrival of the politically conservative
Deukmejian administration, HCD gradually moderated its
stance, reducing the ability of local policy makers and housing
advocates to use state law as leverage to foster inclusionary
programs. The HCD strategy from 1980 to 1983 required inclu-
sion of affordable housing in new development but provided no
cost offsets or incentives to developers other than the 25 percent
density bonus mandated by the state Density Bonus Law of 1979
for any IH development that contained 25 percent or more af-
fordable housing units. The strategy did, however, allow develop-
ers to meet program requirements through the payment of
in-lieu fees, land dedications, and off-site compliance.

About 30 IH programs were developed during the late 1970s and
early 1980s, and their area of application began to spread be-
yond the San Francisco Bay area and Orange County. While
HCD played an important role in their enactment, it must be
recognized that they were also a reflection of “the burgeoning
housing crisis” and “a widely held conviction that housing
affordability was a major problem affecting a substantial part of
the area population and that the inclusionary approach was a
rational way in which to address the problem” (Mallach 1984,
200). Inclusionary programs proliferated in California so rapidly
at the beginning of the 1980s that a New Jersey attorney noted
that “New Jersey adopted inclusionary housing but California
implemented it” (Burton 1981).

As Mallach (1984) points out, there was substantial diversity
among IH programs enacted at this time. For example, there
were significant variations in the target populations, the per-
centage of lower-income units required, and the ability of devel-
opers to pay in-lieu fees or use other alternative forms of
compliance. Despite this diversity, however, the great majority of
these programs had two essential characteristics in common:
their mandatory nature and the absence of any provision for cost
offsets.

During the 1980s, HCD reduced its advocacy of IH. By the 1990s,
HCD’s hands-off stance toward IH had turned into outright
hostility. At present, it is HCD’s position that without offsets
and flexibility, “inclusionary zoning becomes a constraint or
an exaction on new development” (Coyle 1991).3 Thus, HCD
“recommends against the adoption by local governments of
inclusionary housing ordinances or policies which shift the

3 Timothy L. Coyle was the director of HCD until 1995. The department’s
position has remained the same with the new director.
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burden of subsidizing low-income affordability from government
to private builders” (Coyle 1994). Recent HCD reviews of housing
elements with inclusionary programs view IH as in itself a
“governmental constraint” and require that their impact on
housing development in general be measured: “While we cannot
endorse this approach to facilitate lower-income housing produc-
tion, if the City has implemented a program that acts as a gov-
ernmental constraint, the City must analyze the effect that the
action has on housing development” (Badenhausen 1995).

This position represents a sharp reversal of HCD’s strong advo-
cacy of IH programs during the late 1970s and early 1980s and
reflects the dramatic political differences between the Brown and
Wilson administrations and today’s widespread antiregulatory
and probusiness stance. Such a stance can be seen as arising
from the recession that assailed California during the last years
of the 1980s and into the early and mid-1990s. The recession
increased the power of the development industry, and “overregu-
lation” was cast as the major cause of high housing costs (Advi-
sory Commission on Regulatory Barriers to Affordable Housing
1991). In the expansive market of the 1980s, developers were
able to pass on cost increases—from whatever source—to the
consumer, taking advantage of the dramatic price appreciation
noted earlier. When the recession hit California, however, real
estate values quickly plummeted. Developers who had paid
prerecession prices for the land were faced with absorbing a
large portion of the cost increases that might be generated by IH.
This contributed to the increasing opposition of the real estate
development community to such redistributional impositions.

The strategic choice for local governments under these political
circumstances was to develop inclusionary programs that were
less objectionable to the building industry—that is, programs
that provided cost offsets. Through cost offsets, developers re-
ceive financial assistance and regulatory relief in an attempt to
counter the costs incurred in providing inclusionary units. Regu-
latory relief may include density increases, impact fee waivers or
deferral, fast-track permit approval, reduced parking require-
ments, relaxed design restrictions (such as reduced street widths
and setbacks), or other regulatory concessions. In addition,
favorable financing may be made available through state
housing bonds, Community Development Block Grants, below-
market-rate construction loans, tax-exempt mortgage financing,
and land write-downs.

Developers argue that regulatory relief alone does not compen-
sate them adequately for inclusionary requirements, and they
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typically seek additional financial assistance (Johnston et al.
1990; Rivinius 1991). Despite developer resistance, studies have
demonstrated that it is possible to fill the affordability gap—the
difference between what it costs to provide housing and what
lower-income households can afford—through local government
measures to reduce production costs (Brown and Harrington
1991; San Diego Housing Commission 1992).

Offering such measures does not, however, guarantee the devel-
opment industry’s support. The ability to hold out cost-offsetting
measures, especially reductions in development standards, as a
reward for providing affordable housing is as much a political as
an economic matter. In a community with a politically powerful
development industry, particularly during a recessionary period,
this tradeoff may be unacceptable to the development industry,
which may seek to block such IH programs and, on occasion, to
obtain regulatory relief without inclusionary obligations. This
was the case in Stockton, Sacramento County, and, most egre-
giously, in San Diego (Calavita and Grimes 1994; Judd and
Rosen 1992; Newman 1993).4

Although an objective analysis may show that the financial
assistance and regulatory relief being offered is equal to or
greater than the cost of the inclusionary requirement, developer
opposition should not be considered completely irrational. Much
of the financial assistance comes with complex procedural or
regulatory strings, which are a particular problem to smaller
developers. Furthermore, all calculations of cost offsets are
based on assumptions, a crucial one of which is the projection of
the price at which the market-rate units can be sold. The stron-
ger the market, the more comfortable the developer is likely to
be in moving forward on the basis of such projections.

All current California IH programs offer offsets, the most com-
mon being the density bonus mandated by the 1979 statute.
Eighteen of the 35 programs established during the 1990s pro-
vide both financial incentives and reduction or flexibility in
development standards. Many of the IH programs that were
updated in the 1990s also were changed to provide more

4 In San Diego, the value of the offsets was determined by an IH task force.
The task force spent nine months analyzing, critiquing, and cross-examining a
consultant’s data and eventually agreed (with industry representatives
included in the agreement) to a balanced package of offsets and housing
affordability requirements. The consultant believed that the offset savings
warranted even stricter affordability requirements. Nevertheless, the building
industry eventually repudiated such a conciliatory approach and withdrew its
support, effectively killing the proposal (Calavita and Grimes 1994).
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flexibility and cost offsets. For example, in Santa Barbara
County, “significant changes in the State and local economy have
driven the County to seek programs which offer practical incen-
tives ensuring the economic feasibility of affordable housing
projects” (Santa Barbara County 1993).

The picture that emerges from this analysis of the evolution of
IH in California is that of a system marked by change and flex-
ibility, as localities respond to shifts in the economy and the
state’s policy-making environment. Ultimately, it is at the local
level that the unique characteristics of an IH program take
shape, which explains the wide variation in the distribution and
characteristics of inclusionary programs in California.

Most of the data presented here are based on the results of a
mail survey conducted by the California Coalition for Rural
Housing Project (CCRHP) in 1994.

While they are found throughout the state, inclusionary pro-
grams in California are primarily clustered in jurisdictions
around San Francisco and in Southern California coastal coun-
ties (Los Angeles, Orange, and San Diego), areas characterized
by rampant growth and high housing costs.

The 1994 CCRHP survey found that 64 jurisdictions had adopted
IH programs that had produced a total of 22,572 units, with
2,439 units approved or in the pipeline. Most programs (66
percent) are mandatory. These programs have produced the
greatest number of low-income and very low income units.

The minimum project size subject to IH requirements varies
from 1 to 100 units, the typical minimum project size is 10 units,
and a majority of the programs require 10 to 15 percent of new
residential development projects to be affordable. Small projects
are widely exempted because they do not enjoy the economies of
scale that facilitate the compliance of larger projects. Further-
more, small projects are more likely to be located in older com-
munities, where concentrations of lower-income households
already exist and where it would be inconsistent with the
dispersal objectives of IH to add to the stock of low-income hous-
ing. Sixty-one percent of the programs permit the developer to
pay a fee in lieu of providing affordable housing, and a total of
$21,398,644 had been collected by 17 jurisdictions over the life of
their programs. In-lieu fees range from as little as $600 per unit
in Pleasanton to $36,000 per unit in Oceanside, reflecting the
market value to the developer of being relieved of an inclusion-
ary requirement. Some programs allow the developer to make an
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in-lieu donation of land, normally equivalent to the acreage that
would have been used to meet the requirement. In some locali-
ties, such as Encinitas and Oceanside, in-lieu fees are used to
support local rent subsidy programs. Other uses of in-lieu fees
include homelessness assistance, transitional housing or special-
needs housing, acquisition and rehabilitation, new construction,
and land acquisition.

Nearly all programs provide for both low-income (between
50 percent and 80 percent of median income) and moderate-
income (between 80 percent and 120 percent of median income)
households.5 Just over half (53 percent) of the programs also
require that some units be set aside for very low income house-
holds (50 percent of median or less, corresponding to the “low”
definition in New Jersey) usually earning less than $22,600 per
year. Only five programs, or 8 percent of the total, mandate that
housing be provided exclusively for moderate-income families.
Notably, this represents a shift from an earlier survey conducted
in 1983, which found that 6 of 31 programs then surveyed
(19 percent) limited their benefits to moderate-income families
(Mallach 1984), suggesting a modest trend toward reaching
lower-income households through IH programs.

The term of affordability for IH units varies from 10 years to
perpetuity; for most programs, affordability restrictions remain
in effect for at least 30 years. Permanent affordability for multi-
family housing is required in 24 percent of the jurisdictions and
for single-family housing in 17 percent.

The CCRHP singled out 14 jurisdictions—10 cities and 4 coun-
ties—that have produced the greatest number of IH units. The
cities are Irvine, Livermore, Sunnyvale, Roseville, Pleasanton,
Petaluma, Santa Monica, Chula Vista, Davis, and San Leandro;
the counties are Orange, Santa Barbara, Santa Cruz, and
Monterey. These jurisdictions share a number of features but
differ in some respects. For example, all offer a wide variety of
incentives, which range from density bonuses and flexible stan-
dards to fast-track processing and reduced requirements. All
have in-lieu policies, but the circumstances under which they
can be used vary from place to place. Most, but not all, require
that the inclusionary units be evenly distributed throughout the
market-rate units but do not require that they be comparable to
them.

5 In 1993, HUD estimated median income in California to be $45,200 per year
for a family of four in a metropolitan area.
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In the absence of affordability standards such as those set
by Mount Laurel II, the emphasis in California has been on
moderate-income buyers, those earning between 80 and
120 percent of area median income. There are both political and
economic reasons for the lack of emphasis on very low income
households, those earning under 50 percent of area median
income. In the absence of any other organized pressure, local
decision makers usually favor homeownership programs for
middle-income groups over rental housing for lower-income
groups. This preference is reinforced by developers’ own prefer-
ences, as well as the higher cost of producing a unit for a very
low income, rather than a low- or moderate-income, household.

It must be stressed that IH, from a political standpoint, is either
a response to outside (i.e., state) pressure or the product of
concerns indigenous to the generally affluent suburbs in which it
is being used. Meeting the needs of the moderate-income popula-
tion—which typically includes large numbers of municipal em-
ployees, schoolteachers, police officers, and the like—as well as
the struggling children of older suburbanites is clearly a higher
political priority than addressing the needs of the very low
income population, which typically represents a small and poorly
organized part of the suburban political system. Pressure from
grassroots or community groups to make IH programs more
responsive to the needs of lower-income groups is rare. It is
notable that the opposite has been the case with housing trust
funds, which have often been established as a result of commu-
nity pressure and typically do provide housing for very low
income groups (Brooks 1989, 1994; Calavita and Grimes 1992;
Connerly 1989, 1993).

Overall, the results of the survey indicate considerable variation
in standards and applications, reflecting the highly political
nature of any public policy response to the affordable housing
shortage, as well as the differences between local political dy-
namics and the ingenuity of local housing officials in successfully
negotiating obstacles to the creation of affordable housing
opportunities.

Evolution of IH programs in New Jersey

In contrast to California, where inclusionary housing programs
had become widespread by the late 1970s, IH was rare in New
Jersey before the 1983 Mount Laurel II decision. In fact, at least
some of the IH ordinances adopted by New Jersey suburban
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townships in the 1970s were so laden with burdensome provi-
sions that the areas were rendered all but unbuildable. For all
practical purposes, IH in New Jersey is the product of the Su-
preme Court’s decision in Mount Laurel II to place it at center
stage as a virtually obligatory element of municipal compliance
with the court’s fair-share doctrine.

Construction on the first inclusionary units to emerge from
Mount Laurel II began in 1984 in the affluent exurban township
of Bedminster, little more than a year after the landmark deci-
sion. The first of 260 low- and moderate-income families to live
in the Hills, a planned development of 1,284 town houses and
condominium flats, moved in early in 1985. By 1994, 694 units of
affordable housing had been completed in that one township
alone. A survey completed early in 1988 of the 54 fastest-growing
New Jersey municipalities, which contained perhaps 90 percent
of all Mount Laurel units built or approved up to that point,
found nearly 12,000 low- and moderate-income units in
inclusionary developments in the development pipeline (Lamar,
Mallach, and Payne 1989). The status of these units was as
shown in table 1.

Table 1. Status of Units in 54 Fastest-Growing New Jersey
Municipalities, 1988

Status Units

Completed 2,101

Under construction 2,123

Received planning board approval 2,981

Pending before planning board 4,512

Total 11,717

Within the municipalities surveyed, another 5,000 low- and
moderate-income units, for which no plans had yet been submit-
ted to municipal planning boards, were included in municipal
master plans and land use ordinances. These units made up
more than 80 percent of the lower-income housing being
produced in response to the Mount Laurel mandate and the
subsequent implementation of the New Jersey Fair Housing Act.
An informal survey conducted in 1992 by COAH found that by
that point nearly 7,000 low- and moderate-income units in
inclusionary developments had been completed and occupied
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(conversation with Douglas Opalski, then executive director of
COAH, 1992). Although it is difficult to be precise, between 1985
and 1991, roughly 15 percent of all housing units built in New
Jersey—as either affordable or marketplace units—were in
inclusionary developments.6

As an engine for the production of housing units, the Mount
Laurel II doctrine during this period was overwhelmingly suc-
cessful. However, New Jersey’s inclusionary development during
the 1980s raises some serious social policy issues. The developer-
driven process that had emerged sought, as a rule, to respond
only to the most easily addressed segments of lower-income
housing need. Although low-income households were defined as
those earning 50 percent or less of area median income and, as
noted, at least half the units were required to be affordable
within this range, low-income units were rarely priced to be
affordable to those earning below 40 percent of median and were
often limited to households earning between 45 and 50 percent.
Households earning less than 40 percent of area median—more
than three-fourths of low-income households—were effectively
placed beyond the reach of Mount Laurel housing. Still, the
percentage of households in this income category that obtained
affordable housing through IH was substantially greater in New
Jersey than in California, where, as discussed above, nearly half
the IH programs excluded this group from consideration entirely,
and many others offered only a token number of units for this
segment of the population.

As in California, those in greatest need were further excluded by
the preference of most developers to sell, rather than rent, their
lower-income units. The 1988 survey found that 87 percent of the
units in the inclusionary development pipeline were offered for
sale rather than rent (Lamar, Mallach, and Payne 1989). While
understandable, that preference led to a drastic reduction in the
pool of realistic candidates for the units being offered. Only the
most fortunate low-income households could come up with the
down payments and closing costs, and satisfy the stringent credit

6 During the period in question, inclusionary developments were generally
developed with set-asides ranging from 10 to 20 percent, with the majority at
or approaching 20 percent. If one assumes an average set-aside of 17.5 per-
cent, the 7,000 lower-income units made up part of developments with a total
of 40,000 units, the balance being marketplace units. Between 1985 and 1991,
a total of 265,396 building permits were issued in New Jersey. It should be
noted that the percentage in the growing north central suburban counties—
including Mercer, Middlesex, Morris, and Somerset Counties—was probably
much higher, because relatively little development taking place in urban areas
or in the southern New Jersey suburbs was inclusionary development.
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standards, to become home buyers. Often, as many as 10 income-
qualified applicants would be eliminated for each one who was
actually able to purchase a unit (Lamar, Mallach, and Payne
1989). Not surprisingly, this process favored applicants from
middle-class families—with parents or other relatives who could
assist them financially—over applicants from low-income or
inner-city backgrounds.

There is some evidence, however, that the situation began to
change in the late 1980s as developers discovered that by build-
ing rental housing to meet their low-income obligation they could
use the federal low-income housing tax credit as a significant
cost offset. The provision of rental housing—although at the
price of an overall reduction in affordable housing production—
was furthered by a COAH policy that gave municipalities “bonus
credits” against their fair-share obligation for production of
affordable rental units. This suggests that incentives, within the
framework of a mandatory program, can redirect a developer’s
approach to inclusionary development. There is no evidence of a
suburban market-driven developer taking advantage of the low-
income tax credit to build affordable rental housing in the ab-
sence of an underlying inclusionary requirement.

Developers’ efforts to target a lower-income population in a way
that would be less costly to them and perceived as less threaten-
ing to their marketplace buyers found a counterpart in local
government efforts to achieve their Mount Laurel obligations at
the lowest political or social cost. Local officials often preferred
inclusionary developments to other alternatives because they
could make the developer take responsibility for the outcome.
Some municipalities, realizing how many units they might have
to accommodate to achieve their fair-share obligations through
IH, turned to direct provision of lower-income housing, as op-
posed to developer-sponsored IH production; even after more
than a decade of experience, however, such municipalities re-
mained relatively rare exceptions. Whatever the circumstances,
officials took great interest in the selection of buyers for the
units and often sought to ensure that local residents received
preference over others for the handful of units available, a prac-
tice prohibited by the New Jersey Supreme Court in 1994. Even
without formal resident preferences, however, the effect of infor-
mal communications in the nearly total absence of affirmative
marketing efforts dictates that the great majority of the house-
holds that have been the beneficiaries of inclusionary develop-
ment in suburban New Jersey have been suburbanites
themselves (Lamar, Mallach, and Payne 1989).
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The great majority of households that have moved into Mount
Laurel housing legitimately belong in those units; abuses have
been few. Many buyers have been blue-collar workers, needy
young couples, and divorced mothers with small children, many
of whom had been doubling up with their more affluent subur-
ban parents. However, if the underlying social goals of the
Mount Laurel decision are held to be reducing urban-suburban
disparities and fostering racial and economic integration within
metropolitan regions, IH has not substantially succeeded. Al-
though data on the racial composition of Mount Laurel projects
are sparse, available information suggests that few projects have
substantial minority—particularly African-American—popula-
tions and that the minority population is nominal or even nonex-
istent in many (Lamar, Mallach, and Payne 1989). Indeed, a
recent study (Wish and Eisdorfer 1996), which analyzed a
sample of suburban IH developments occupied between 1988 and
1996, found that 88 percent of the occupants had previously been
suburbanites and only 12 percent had previously resided in an
urban municipality. Further, of that minuscule pool of urban-
suburban migrants, less than a quarter were African American,
a share of IH beneficiaries significantly below their share of
urban housing need.

The New Jersey real estate boom of the 1980s vanished as
quickly as it had appeared. More than 50,000 building permits
were issued in New Jersey in 1987. The total dropped to 40,000
in 1988, 30,000 in 1989, and 18,000 in 1990—the lowest figure
since consistent record keeping began in 1962, and most prob-
ably since the late 1940s. Although a modest recovery began in
1992, that recovery led to little more than 27,000 permits a year
being issued in 1993 and 1994, totals only marginally better
than those obtained at the depth of the 1980–82 recession
(21,000 to 22,000). Real estate prices, which had risen steadily at
nearly 20 percent per year between 1983 and 1988, declined
precipitously. Although prices had largely stabilized by 1993, a
return of the real estate market to anything approaching the
climate of the 1980s seemed inconceivable.

To the extent that development was taking place, its character
had significantly changed. More cautious developers, kept under
tighter control by equally cautious lenders, were building
smaller developments that could be completed quickly and that
required far less initial investment in land and infrastructure.
This caution reflected a fundamental underlying change in the
housing market.
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In retrospect, it was clear that developers in the 1980s had
overbuilt for their target market, the middle- and upper-middle-
income first-time home buyer. By the 1990s, that market had
begun to shrink, with the remaining demand largely accommo-
dated by the overhang of unsold units from the 1980s, coupled
with the growing resale market in those same developments. By
1993, however, the peak cohorts of the baby boom were in their
40s. Owners of homes purchased in the 1970s and 1980s, often in
the middle of their child-raising years, they were a potential
market for developers, but one smaller than, and very different
from, that which had driven the 1980s boom. Despite the exhor-
tations of planners and environmentalists—who had argued
since the early 1970s for a return to more compact housing types
and settlement patterns—these buyers were, if anything, even
more committed to the suburban single-family house than the
buyers of the previous decade.

The shifting market gave rise to a phenomenon unprecedented in
the history of land use regulation. Beginning around 1990,
developers holding parcels previously approved for town house or
condominium developments at densities between 6 and 10 units
per acre returned to the townships that had approved them
seeking a reduction in the permitted density, generally to 4 units
per acre or less, so that they could construct single-family subdi-
visions in place of their previously approved developments.
Because nearly all the prior approvals contained inclusionary
requirements, developers generally sought relief from those
requirements, in the form of an outright waiver, the ability to
substitute a cash payment for the lower-income units, or at least
a significant reduction in the magnitude of the inclusionary
requirement.

A reflection of developers’ eagerness to relieve themselves of the
obligation to incorporate lower-income units into their downsized
developments was the frequency with which they were willing to
make significant cash contributions to the municipality, for use
for regional contribution agreements (RCAs) or other activities,
in lieu of producing the units. RCAs were a controversial but
widely used strategy authorized by the Fair Housing Act under
which one municipality, generally suburban, would make a cash
contribution to another, generally urban; in return, the recipient
municipality would construct affordable units to be credited to
the donor’s fair-share obligation. Under COAH regulations, the
minimum per-unit contribution for an RCA was $20,000, argu-
ably greater, in many cases, than the actual capital subsidy cost
of providing the unit in the development.
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The readiness of developers to make cash payments of $20,000,
and sometimes more, per unit in order to be relieved of the
obligation to build lower-income units prompts some observa-
tions on the financial burdens of IH, as well as the slippery but
recurrent issue of cost incidence—that is, who pays for the af-
fordable housing units?

The single most important variable, arguably, in determining
the financial burden of IH to a developer is the affordability
threshold established by the local program. In this respect, the
California and New Jersey experiences differ significantly. For
example, given current mortgage interest rates and the 1 percent
property tax rate mandated throughout California by Proposition
13, a unit affordable to a typical household in the range between
80 and 120 percent of area median income is likely to sell for a
price between $125,000 and $150,000. A capable developer, given
development densities and standards that permit efficient devel-
opment, can build such a unit not only without losing money, but
while making a respectable profit. If one can characterize the
“typical” California IH program as one that requires 10 to 15 per-
cent of the units to be affordable, with those equally divided
between moderate- and low-income units (as those terms are
defined in California), one can readily see that with the cost
offsets discussed earlier, most developers are unlikely to lose
money by building under the typical California IH program.

Clearly, however, those developers will make less money than if
they were able to build the same number of units, under the
same development standards, without the obligation to build
affordable units. Therein lies the point where the economic and
political issues converge: To the extent that government makes
the provision of affordable housing a requirement for develop-
ment opportunities and regulatory relief, developers will follow.
To the extent that developers believe that they can obtain those
opportunities without that stipulation, their rational self-
interest demands that they will try to do so.

By contrast, a New Jersey developer seeking to build units for
the low-income household earning under 50 percent of median
may have to sell that unit for $50,000 to $60,000, a price likely
to be substantially below the true cost, even without profit, to
produce that unit. In the typical New Jersey IH program,
20 percent of the units must be affordable, of which half must be
affordable to households earning under 50 percent of median and
half to those earning between 50 and 80 percent. Indeed, COAH
has adopted a rule mandating that the average level of afford-
ability be no higher than 57.5 percent of the area median income.
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Under such conditions, where it can often be shown that the
developer will lose money on each affordable unit, the question of
cost incidence becomes not only relevant, but significant. While
one of the authors has written on this issue in detail elsewhere
(Mallach 1984), it is worth brief discussion. The issue was seen
as largely unproblematic in New Jersey during the boom of the
1980s. Developers, who were paying more and more for suitable
land parcels, were treating the IH costs as a simple cost of doing
business, easily offset by the rapidly rising profit margins avail-
able in the overheated housing market. In that climate, develop-
ers could simultaneously offer market buyers competitive prices,
make attractive profits, and pay premium prices for land.
Clearly, that was an anomalous situation. In the climate of the
1990s, such costs must bear much closer scrutiny. In some cases,
this is reflected in lower land prices, as costs are displaced back
to the seller. In others, particularly in elite communities, IH
costs are incorporated into the premium paid by market buyers
to purchase homes in those communities. Finally, in many cases,
the inability to displace those costs either forward or backward
may render a developer unwilling or unable to move forward
with IH development, a factor reflected in the sharp decline of
IH in New Jersey between the 1980s and the 1990s.

Although developers had become relatively comfortable with
inclusionary zoning during the 1980s, it was widely seen as
inseparable from the large-scale planned-unit, town house, and
condominium developments that represented so much of the
development activity of that period. In the wake of Mount Laurel
II, the initial resistance to IH from the development industry
was defused by that industry’s discovery that lower-income
housing could be successfully integrated into the town house and
condominium developments that they were seeking to build at
that time. With the shift in the marketplace away from large-
scale planned development toward smaller developments made
up of detached single-family houses, the resistance of the devel-
opment community to the inclusion of low- and moderate-income
units predictably reappeared.

There are plausible, if not easily measurable, reasons that
inclusionary provisions are perceived as less appropriate in
single-family subdivisions than in multifamily developments.
It is far easier to situate low- and moderate-income units
unobtrusively in a multifamily development, where the range of
design and site-planning options available to the developer is far
greater. In a multifamily development, the size of the individual
unit does not dictate the size of the building in which it is lo-
cated; therefore, a wide variety of individual unit sizes and
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configurations are possible within a visually homogeneous
framework. Whether one seeks to intersperse the affordable
units among the market units or to create separate clusters of
lower-income units (both strategies have been pursued success-
fully in inclusionary developments), such integration occurs far
more naturally in large-scale multifamily developments than in
single-family subdivisions. Furthermore, developers anticipated
greater market resistance from buyers of single-family detached
houses, buyers more oriented to a long-term commitment to a
home and a neighborhood, than from renters or condominium
buyers (typical of the 1980s inclusionary developments), who are
more likely to see their investments as shorter term. A devel-
oper’s assumption that the buyers of single-family homes will be
less tolerant of anything that may be perceived as threatening to
the social and economic stability of their investment is not
unreasonable.

The last point, of course, is speculative. What is less speculative
is that over the same period the legal climate changed in ways
that were significant in their implications for developer behav-
ior. Although the changes were not fully apparent until the early
1990s, having been masked by the development boom that lasted
through the late 1980s, their roots were visible far earlier. The
post–Mount Laurel II scene, in which developers and their attor-
neys were seen as turning voraciously on vulnerable municipali-
ties, triggered a powerful backlash across suburban New Jersey.
In 1985, with the New Jersey Supreme Court under attack and
talk of constitutional amendments in the air, the state legisla-
ture enacted the New Jersey Fair Housing Act, moving responsi-
bility for carrying out the Mount Laurel mandate from the courts
to a new administrative body, the New Jersey COAH. In a subse-
quent decision that came to be known as Mount Laurel III (Hills
et al. v. Township of Bernard [1986], 103 NJ 1), the Supreme
Court upheld, with almost indecent haste, the constitutionality
of this new statute, including a controversial provision that
transferred all pending court cases to the jurisdiction of the new
agency.

It was clear that the builder’s remedy (along with the host of
large-scale inclusionary developments that it spawned) was at
the heart of the backlash, although ironically it appeared that
the issue was more the sheer number of units being authorized
than the lower-income units per se. From the start of COAH’s
work in 1986, therefore, its focus has been on easing the path of
suburban municipalities toward compliance with the Mount
Laurel mandate by making adjustments, on a case-by-case basis,
to the magnitude of individual municipal fair-share obligations
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and by offering municipalities alternatives to the builder’s
remedy—that is, ways other than inclusionary development
through which they could achieve their fair-share goals.7

Although Mount Laurel II remains the law of the land, in prac-
tice its reach has become narrower. In 1983, the Supreme Court
had assigned three special judges to hear all Mount Laurel cases,
in part because of the inconsistent and often contradictory deci-
sions of trial judges following Mount Laurel I; however, those
judges were reassigned to other duties soon after enactment of
the Fair Housing Act. Henceforth, the few Mount Laurel cases
that escaped COAH’s purview were handled as civil matters
under each separate county’s jurisdiction. While a determined
developer, confronting a particularly recalcitrant township,
might still have been able to use the courts or COAH to compel
the rezoning of a parcel for a planned inclusionary development,
the circumstances under which that was legally feasible, and
was likely to lead to a timely and positive outcome, were becom-
ing more and more rare.

The likelihood that more than a handful of developers, however,
would even have an interest in pursuing such matters in the
1990s was remote. As discussed earlier, the single-family devel-
opments that were now most appealing to the marketplace were
rarely perceived as compatible with inclusionary housing provi-
sions. Because such developments were generally more accept-
able to local officials to begin with, they were less likely to need
the intervention of the courts than the large-scale planned
developments that characterized the 1980s. Moreover, though
developers in the 1980s (thanks to Mount Laurel II) may have
seen inclusionary development as the wedge by which to gain
local approval, developers in the 1990s now saw the increasingly
antiregulatory political climate as an opportunity to challenge
“excessive” regulation. To the mainstream of the development

7 There are, of course, a wide variety of alternatives. State and federal subsi-
dies, although limited, are available to fund projects entirely made up of
lower-income units in suburban communities. The most significant such
resource in New Jersey is the Balanced Housing Program, a trust fund pro-
gram funded by a surcharge on the real estate transfer tax, enacted in tandem
with the Fair Housing Act in 1985. In a handful of cases, municipalities have
provided capital subsidies through various means. State law permits munici-
palities to levy affordable housing fees on developers of noninclusionary
(including nonresidential) projects, fees that are deposited in a housing trust
fund, to be used within or outside the municipality. With certain limitations,
COAH permits rehabilitation of substandard housing, creation of accessory
apartments, and creation of group homes to be used to meet a municipality’s
fair share. Finally, the Fair Housing Act permits RCAs, as described above.
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community in 1997, Mount Laurel was far less of a driving force
than it had been 10 years before.

Conclusions

There is nothing unprecedented about a regulatory system that
requires certain actions from a developer as a condition of ap-
proval. Developers are often required to build streets, sidewalks,
curbs, and sewer and water lines; in more aggressive jurisdic-
tions, they must also build—or contribute to the cost of build-
ing—schools, parks, and police stations. The fundamental legal
test is whether the requirement fulfills a legitimate public pur-
pose, and there is little question that providing housing for the
nation’s lower-income households, particularly in otherwise
exclusionary suburban communities, meets this standard. The
primary task is to identify the circumstances that are likely to
lead a municipality to impose such requirements. Creating an IH
program is especially difficult because, for such an approach to
emerge and address housing needs beyond those stemming
from—and acknowledged by—the municipality itself, the pro-
gram needs to confront a tightly woven web of class and racial
prejudices and insular local controls. In all likelihood, the enact-
ment of an effective IH program cannot be expected without the
intervention of either a higher level of government or the courts.

In both California and New Jersey—the two states in which IH
has produced significant and measurable results—this kind of
intervention was a central element. In New Jersey, IH was
achieved through the imposition by the courts of fair-share
obligations on local jurisdictions; and in California, through a
legislatively mandated housing element and fair-share doctrine.
Central to both states is the proposition that each locality should
meet its fair share of the region’s affordable housing need. This
goal is made explicit in the requirement that all jurisdictions
prepare a housing element that meets the standards established
by the state. Without this governing principle underlying mu-
nicipal action, it is hard to imagine that IH programs will be
more than sporadic and isolated exceptions born of unusual and
unique circumstances.

The similarities between the two systems do not stop with the
concept of fair share. As noted, a housing element figures
prominently in the housing strategies of both states, with not
dissimilar standards and requirements. Also, both states seek to
lower the burden on the developer through what we have defined
as a cost-offset approach that originated in the 1970s in Orange
County and Irvine in California. Such a feature has been part of
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the New Jersey experience: The language of Mount Laurel II all
but requires municipalities to offer cost offsets to the extent
available.

Furthermore, the courts play a crucial role in both states. While
the role of the courts in New Jersey is well known, their role in
California is less well understood. Given the general plan consis-
tency requirements of state law, a municipality that fails to
adopt a housing element that meets state requirements can be
subject to a court order severely limiting its development ap-
proval powers and, potentially, to a builders’ remedy similar to
New Jersey’s. While litigation has been rare and seldom engages
the substance of the housing element as distinct from the proce-
dural requirement, research by Calavita and Grimes (1996) has
shown that the fear of litigation is an effective tool. It has been
shown to lead to the certification of housing elements in general
and—given that many localities realistically conclude that IH is
the only way to produce a significant number of low-income
units—to IH programs as well, particularly in growing cities
with large amounts of developable land.

IH emerged at different times in the two states. It arose during
the late 1970s and early 1980s in California with the advent of a
Democratic administration at the time of a burgeoning housing
crisis, and in the mid-1980s in New Jersey on the heels of Mount
Laurel II. Economic trends and antiregulatory pressures re-
sulted in diminished support for IH in both states in the 1990s.
While the California HCD is still actively pursuing the certifica-
tion of housing elements, it is discouraging programs like IH,
which are seen as inconsistent with its market-oriented philoso-
phy. This stance on the part of HCD is likely to lead to more
cost-offset programs, but not necessarily to the downfall of IH in
California, given the absence of plausible alternatives. The
variety of programs in California demonstrates the ability of IH
to adapt to changing circumstances, and its long history—a
quarter century in some cases—suggests that it is a permanent
feature of the California regulatory landscape.

While a sizable number of IH units have been built in both
states, it should be stressed that affordability standards are
much stricter in New Jersey, where half the affordable units
must be affordable to households making less than 50 percent of
median income. In California, programs with such a standard
are rare, and emphasis has been placed on households close to
80 percent of median income and on units for sale. Thus, the
neediest families rarely benefit from IH in California. This is
also true—although to a lesser extent—in New Jersey. In New
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Jersey, a state with a far more pronounced socioeconomic split
between city and suburb, the evidence indicates that the benefi-
ciaries of IH have largely been suburbanites. That tendency has
been exacerbated by the widespread and increasing use of RCAs
by suburban jurisdictions willing to pay—or to have developers
pay on their behalf—to be relieved of their fair-share obligations.

If IH in New Jersey were analyzed in isolation, it would be easy
to view it as the result of a combination of favorable circum-
stances unlikely to be repeated again and, as a result, no more
than a phenomenon of a particular moment. In an analysis of the
New Jersey inclusionary experience, Anglin (1994) argues that
“given the slim results in the New Jersey case,” it would be
tempting to conclude that “the court cannot be a force in causing
social change.” We would disagree strongly with that conclusion.
IH in New Jersey must be seen in the context of a judicial move-
ment for change operating in a highly resistant political and
social climate. Notwithstanding recent trends, Mount Laurel II
has led to significant results; furthermore, the courts have been
successful in forcing other branches of government to act. Mount
Laurel II set in motion a process, mechanisms, and an awareness
that would not otherwise exist. As one New Jersey planner has
put it, “it’s working, not as fast or as well as was hoped, but it
has succeeded in focusing attention on low—and moderate—
income housing needs” (Harvey Moskowitz, quoted in Lovejoy
1992).

As discussed earlier, the significant changes in the New Jersey
economic climate have forced a reappraisal of IH as the heart of
a statewide affordable housing strategy. Indeed, that reappraisal
suggests that the New Jersey system may be evolving toward
that of California, where the enactment and continued survival
of IH reflect political compromises between different parties and
adjustments to changing political and economic circumstances.
The California model will likely survive precisely because of
compromises regarding affordability, a preference for home-
ownership over rental housing, and the provision of increased
cost offsets and flexibility to developers participating in the
program. It is not unlikely that over the coming years, greater
flexibility and local variation will emerge within the New Jersey
environment, which is currently driven by a regulatory scheme
that is too centralized and not adequately sensitive to changing
conditions and realities.

IH is an important tool for meeting lower-income housing needs,
but it is not a sufficient strategy for fully addressing those
needs. During its heyday, some New Jersey observers were
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tempted to believe that IH was the answer not only to the state’s
severe housing needs but also to its deep-rooted problems of
social and economic segregation. Those expectations were unre-
alistic. As could be predicted, once IH fell under the jurisdiction
of the legislative branch of government, it came to reflect more
the political and economic realities of the state than the reform-
ing zeal of the courts. Its scope and effectiveness, perhaps never
as great as initially believed, inevitably diminished.

Despite, or perhaps because of, the experience of the past de-
cade, we still believe that the argument that IH is “the best,
perhaps even the only, currently available means by which
residential integration can be actively fostered” and housing
affordable to a less affluent population can be provided (Mallach
1984, 45) remains valid. The failure of the New Jersey experi-
ence, to date, to foster meaningful geographic and racial integra-
tion is not a failure inherent in IH, but a reflection of a lack of
political will to address the issue and of the sheer intractability
of the problem. Few alternatives are available; even the handful
of Gautreaux experiments currently under way are likely to
dwindle in the coming years, as the supply of new Section 8
certificates and vouchers disappears under federal budgetary
pressures.

Although the California and New Jersey experiences indicate
that IH can play a meaningful role over an extended period,
those experiences also demonstrate its limitations. Any truly
serious effort to address the needs of lower-income populations
must call upon a more comprehensive range of tools and rem-
edies, which must address the most severe housing needs in the
places in which they are most heavily concentrated, America’s
urban centers. While IH may not be the central theme of such an
affordable housing strategy, it should and must remain a signifi-
cant part of such a strategy.
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